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OPINION

The defendant, Zan Ray McCracken, was charged with DUI, second offense, see
Tenn. Code Ann. 8 55-10-401(a), after Bristol public safety officer John Byes, |11 stopped in the
early morning hours of May 16, 1999 to investigate a1976 Ford converted wrecker parked on the
side of 16™ Street in Bristol. The wrecker’s lights were on, but the engine was not running. The



defendant was inside the wrecker, seated in the driver’ s seat but slumped over to hisside. During
his earlier rounds through that area, Officer Byers had not spotted the vehicle.

Theofficer approached and tapped onthewindow. Receiving no response, the officer
opened the wrecker’ sdoor and asked if the defendant was al right. Still receiving no response and
uncertain if the person was intoxicated or in medical dstress, Officer Byers took the defendant by
theleft arm and shook him until he beganto awake. Officer Byerstestified at trial that the defendant
seemed “ confused, seemed very fuzzy.” Officer Byersfoundthe keysto thewrecker intheignition,
and he noticed a cell phone plugged into the cigarette lighter next to the defendant.

After the defendant was roused, the officer “amost instantly” detected the odor of
alcohol and realized that the defendant had been drinking. Theofficer’ sbelief wasfurther buttressed
when the defendant was unable to perform correctly aseries of field sobriety tests A videotape
cameramounted in Officer Byers' cruiser recorded the tests being administered, and the tape was
introduced as an exhibit at trial. The officer arrested the defendant and transported him to the
Sullivan County Jail. The defendant refused to submit to alcohol testing, and he would not sign an
implied consent form. At the scene, the defendant had produced an expired Tennessee driver’'s
license and a Florida driver’slicense. The defendant was charged with DUI, second offense and
driving on arevoked driver’s license, second offense.

At trial, McCracken defended against the charges on the grounds that the state had
not shown that he was intoxicated, that no proof had been introduced that he was driving, and that
because he was asleep in the vehicle he did not have physical control of it. Thetrial court agreed
that the state had not shown that the defendant drove the vehicle on a public road while under the
influence, and thereforeit granted ajudgment of acquittal onthedriving onarevoked licensecharge.

Thedefendant did not testify at trial, but he presented the testimony of aclosefriend,
Harry Roberts, who had been with the defendant for severa hours before the defendant’ s arrest.
Robertstestified that earlier in the evening the defendant drank a couple of beers. The men decided
to go to the VFW, and Roberts drove the defendant’s wrecker because the defendant had been
drinking and because he did not have alicense. Roberts parked the wrecker where Officer Byers
later came upon it. Roberts locked the vehicle and gave the keys to the defendant. While at the
VFW, both men “got to drinking.” Robertsbecame separaed from the defendant and was unable
to find him. Finally, Roberts hailed a taxicab and went home. Roberts testified that, given the
defendant’ s condition, he would not have ridden homewith the defendant.

Based on this evidence, the jury first found the defendant guilty of DUI. The qate
then introduced the defendant’ s earlier convictionin 1990 for DUI , and the jury agan deliberated
and found him guilty of the enhancement count chargingthat he was a second offender.

I. Sufficiency of the Evidence

-2



Thedefendant complainsthat the statefailed to prove beyond areasonabl e doubt that
he both drove and was in physical control of hisvehiclewhile under theinfluence of an intoxicant.
We disagree that the state was required to prove both driving and physical control. The evidence,
furthermore, was sufficient to prove that, while under the influence of an intoxicant, the defendant
was in physical control of the vehicle.

In reviewing the sufficiency of the convicting evidence, weapply afamiliar standard.
When an accused chdlenges the sufficiency of the evidence, an appellate court inspects the
evidentiary landscape, including itsdirect and circumstantid contours, from the vantage point most
agreeable to the prosecution. The reviewing court then decides whether the evidence and the
inferencesthat flow therefrom permit any rational factfinder to conclude beyond areasonabl e doubt
that the defendant is guilty of the charged crime. See Jackson v. Virginia, 443 U.S. 307, 324, 99S.
Ct. 2781, 2791-92 (1979); Tenn. R. App. P. 13(e); Satev. Duncan, 698 S.\W.2d 63, 67 (Tenn. 1985).
Thisrule appliesto findings of guilt based on direct evidence, aswell as circumstantial evidenceor
acombinationthereof. See Satev. Dykes, 803 S.W.2d 250, 253 (Tenn. Crim. App. 1990), overruled
on other grounds by Sate v. Hooper, 29 S\W.3d 1 (Tenn. 2000). On appeal, a defendant no longer
enj oys the presumption of innocence; consequently, he shoulders the burden of demonstrating that
the evidenceislegally insufficient to support the conviction. Satev. Tuggle, 639 S.W.2d 913, 914
(Tenn. 1982).

In determining sufficiency of the evidence, the court does not replay and reweigh the
evidence. See Sate v. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App. 1990). Witness
credibility, the weight and value of the evidence, and factual disputesare entrusted tothe finder of
fact. Sate v. Cabbage, 571 SW.2d 832, 835 (Tenn.1978). Nor may this court substitute its
inferencesfor those drawn by thetrier of fact fromthe evidence. SeeLiakasv. Sate, 199 Tenn. 298,
305, 286 S.W.2d 856, 859 (1956); Farmer v. State, 574 SW.2d 49, 51 (Tenn. Crim. App. 1978).
Rather, this court extends to the State of Tennessee the strongest legitimate view of the evidence
contained in the record as well as all reasonable and |egitimate inferences that may bedrawn from
the evidence. See Cabbage, 571 S.W.2d at 835.

Thedefendant in this case pointsto thelanguage of theindictment chargng himwith
DUI. The indictment alleges that he “did unlawfully drive and was in physical control” of the
vehicle, whereas the statutory offense in Code section 55-10-401(a) spedfiesthat it isunlawful for
any person “to drive or to bein physical control” of amotor vehicle. See Tenn. Code Ann. § 55-10-
401(a) (Supp. 2000). The defendant reasons that the indictment’ s use of the word “and” bindsthe
stateto proving drivingand control. Unfortunately for the defendant, this same argument based on
the contrast between an indictment charging in the conjunctive while the statute defines the offense
in the digiunctive has not met with success. See, e.g., Satev. Zonge, 973 SW.2d 250, 254 (Tenn.
Crim. App. 1997) (“Historically, when two means of committing an offense were charged in the
conjunctiveinasingle count of anindictment as part of the sametransaction, proof of either sufficed
tosupport aconviction”); Halquist v. Sate 489 S.W.2d 88, 92-93 (Tenn. Crim. App. 1972); Cornell
v. Sate, 66 Tenn. 520, 521 (1874).



Asfor the defendant’ s back-up sufficiency argument, we agree that the state’ s proof
failswhen analyzed as a“driving” variety of DUI. The sameis not true, however, for the state’s
evidence that the def endant was in “ physical control” of hisvehicle. By defining DUI to include
mere “physical control” of amotor vehicle, the legislature created a strict liability crime. See Sate
v. Turner, 953 S.W.2d 213, 215 (Tenn. Crim. App. 1996). To assess whether a defendant wasin
physical control of a vehicle for purposes of the DUI offense, a jury looks to the totality of the
circumstances, including "the location of the defendant in relation to the vehicle, the whereabouts
of the ignitionkey, .. .thedefendant'sability, but for hisintoxication, to direct the use or non-use
of thevehicle, or the extent to which the vehicleitself is capable of being operated or moved.” State
v. Lawrence, 849 SW.2d 761, 765 (Tenn. 1993); see Turner, 953 SW.2d at 215 (“[I]n enacting the
driving while intoxicated statute, the legislature desired not only to prohibit the operation of a
vehicleby an intoxicated individual, but also to remove from the inebriated the option of operating
avehicle.”).

The defendant in this case was found asleep inside his wrecker parked on a public
street. Hewasinthedriver’ sseat of thewrecker, albeit Ssumped over in the seat. He was obviously
intoxicated. Thereis no evidence that the wrecker was incapable of being driven from the scene.
Pursuant to Roberts’ testimony, weknow that thewrecker had been operational earlierintheevening
when driven to the VFW. The engine was not running, but the keys to the wrecke were in the
ignition and readily accessible, and the lights were on when Officer Byers came upon the wrecker.
These facts are legally sufficient to support afinding that the defendant was in physical control of
the wrecker within the meaning of the DUI statute. See, e.g., Lawrence, 849 SW.2d at 765
(defendant'struck stopped intheroad, and defendant wasadegpinthedriver'sseat withthevehicle's
keys in his pocket; defendant “ could have at any time started the engine and driven away”); Satev.
Johnny Wade Meeks No. 03C01-9811-CR-00411, slipop. at 6 (Tenn. Crim. App., Knoxville, Dec.
3, 1999) (defendant alone and in driver’s seat of van with motor running and lights on; evidence
sufficient to prove physical control), perm. app denied (Tenn. 2000); Satev. David W. Seiber, No.
01C01-9505-CC-00138, dlipop. at 8 (Tenn. Crim. App., Nashville, Feb. 13, 1997) (defendant found
either asleep or passed out behind the whed of the vehicle with the headlightson and the key in the
ignition; evidence sufficient that defendant exercised physical control over the vehicle); State v.
JamesW. Sarnes, No. 01C01-9408-CC-00279, dlip op. at 5 (Tenn. Crim. App., Nashville, July 14,
1995) (defendant’s car mechanically cgpable of being driven, so dispute whether he actually
attempted to start vehicleis of no consequence), perm. app. denied (Tenn. 1996).

Thus, we concludethat the evidencewas sufficient to support the jury s verdict.
[1. Driving on a Revoked License Charge
The defendant next maintains that the trial court should have granted his motion for

amistrial after thestate, at the begnning of thetrid, read to the jury the driving on revoked license
count of theindictment, which alleged that the defendant had a prior conviction for DUI to enhance



the sentence.’ The defendant timely objected to the jury being informed of his prior conviction, but
the trial court overruled the objection on the basis that the reference to the DUI conviction was an
essential element of the charged offense of driving on arevokedlicense, second offense. After the
indictment was read, the trial court reconsidered and concluded that it should have redacted the
driving on revoked license charge because the allegation of a prior DUI conviction was for
enhancement and was not an essential element of the offense. Rather than order amistrial, however,
thetrial court gave acautionary instruction that the jury was not to consider the referenceto aprior
DUI conviction.?

The proper procedure, which was not followed in this case, calls for a bifurcated
proceeding in which the jury considers the question of guilt on thedriving on a revoked license
charge without k nowledge or evidence of prior enhancing convictions; if thejury determinesthat the
defendant is guilty, evidence of prior enhancing convictions is introduced, and the jury then
deliberatesto consider enhanced punishment. See Harrison v. State, 394 SW.2d 713, 717 (Tenn.
1965); Satev. John W. Buchanan, No. 01C01-9411-CC-00388, slip op. at 3n.1 (Tenn. Crim. App.,
Nashville, Nov. 16, 1995).

The state concedes on appeal that the failure to follow the bifurcated trial procedure
was error, but it clams that the error was harmless We agree. The “physical control” variety of
DUl isadtrict liability crime, aswe have observed. Thetotality of circumstancesthat existed when
Officer Byers found the defendant, coupled with the defendant’ s obvious intoxication, supplied
overwhelming evidence of guilt. Evidence that the defendant was previously convicted of DUI
suggests, if anything, that the defendant did not want to repeat the same mistake in this instance;
instead of drinking and driving, he decided to “sleepit off.” Nonethdess, his conduct brought him
within the reach of our DUI statutes. In other words, the breadth of “physicd control,” and not the
defendant’ s degree of intoxication or his prior DUI conviction, influenced the verdict in this case.

[11. Sentencing
In hisfinal issue, the defendant maintains that the six-month confinement portion of
his sentence is excessive and that he should be required to serve only the mandatory 45 days

confinement. We detect no basis to reduce the sentence.

In determining whether thetrial court hasproperly sentenced anindividual, thiscourt
engagesin a de novo review of the record with a presumption that the trial court's determinations

! It isaClass B misdemeanor for a person to drive “amotor vehicle on any public highway of this state at a
timewhen the person’s privilege to do so is cancelled, suspended, or revoked.” Tenn. Code Ann. § 55-50-504(a)(1)
(Supp. 1997). If the person’s privilege to drive was cancelled, suspended or revoked because of a conviction for DUI,
the punishment becomes confinement “for not less than two (2) days nor more than six (6) months, and there may be
imposed, in addition, a fine of not more than onethousand dollars($1,000).” Id.

2 At the conclusion of the state s proof, the trial court granted a judgment of acquittal on this charge because
the state had failed to prove beyond a reasonable doubt the “driving” element of the offense.
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were correct. Tenn. Code Ann. § 40-35-401(d) (1997). In conducti ng de novo review, we must
consider the evidence at sentencing, thepresentence report, the sentendng principles, the arguments
of counsel, the statements of the defendant, the nature and characteristics of the offense, any
mitigating and enhancement factors, and the defendant's amenability to rehabilitation. Tenn. Code
Ann. § 40-35-210(b) (Supp. 2000); see Sate v. Russell, 10 SW.3d 270, 278 (Tenn. Crim. App.
1999). On appeal, the appellant has the burden of showing that the sentence imposed isimproper.
Tenn. Code Ann. § 40-35-401(d), Sentencing Comm'n Comments (1997).

In felony sentencing, the trial court has an affirmative duty to state on the record,
either orally or inwri ting, which enhancement and mitigating factorsit found and its findings of fact.
Tenn. Code Ann. 88 40-35-209(c), - 210(f) (Supp. 2000); Sate v. Troutman, 979 SW.2d 271, 274
(Tenn. 1998); State v. Russell, 10 SW.3d 270, 278 (Tenn. Crim. App. 1999). By contrast, the
misdemeanor sentencing statutedoesnot require explicitfindings; it specifies only that thetrial court
“consider” the enhancement and mitigating factors when cal cul ating the percentage of the sentence
to be served "in actual confinement" prior to "consideration for work release, furlough, trusty status
andrelated rehabilitativeprograms.” Tenn. Code Ann. 8 40-35-302(d) (Supp. 2000); Troutman, 979
S.W.2d at 274; Russell, 10 SW.3d at 278. The statutory scheme is designed to provide the trial
court with continuing jurisdiction in the misdemeanor case and a wide latitude of flexibility.
Additi onally, the misdemeanant, unlike the felon, is not entitled to the presumption of a minimum
sentence. See State v. Creasy, 885 S.W.2d 829, 832 (Tenn. Crim. App. 1994).

The defendant in this case was convicted of second offense DUI. Pursuant to Code
section 55-10-403(a)(1), that offenseis punishable by confinement “in the county jal or workhouse
for not lessthan forty-five (45) days nor more than eleven (11) months and twenty-nine (29) days.”
Tenn. Code Ann. 8 55-10-403(a)(1) (Supp. 2000). Thetrial court in this case ordered a six-month
period of confinement for the defendant, 45 days of which had to be served in continuous
confinement and the bal ancein periodic confinement. After the six-month confinement period, the
defendant would serve the badance of the sentence on supervised probation. In arriving at this
sentence, thetrial court expressed concern with the defendant’ s prior history of convictions, which
included felony aggravated assault, driving on a revoked license, assault and battery, DUI, public
intoxication, and resisting astop-and-frisk. Thetrial court’sconcern waswell founded, and wefind
it to be an adequate and proper basis to justify the sentence imposed.

Onefinal matter that must be addressed concernsthe judgment form. Two judgment
forms appear in the record, and neither one purports to amend the other. Theforms are blark asto
the percentage of the sentence that thedefendant shall serveand after whichthe defendant isdigible
for work release, furlough, trusty status, and related rehabilitative programs. See Tenn. Code Ann.
§ 40-35-302(d) (Supp. 2000). In addition, inconsistent information is contained within the forms.

Nothing in the record enlightens us why more than one judgment form was entered.

In the transcript of the sentencing hearing before us, the trial court stated that it was going to enter
a“sentence of split confinement” such that the defendant will serve® six monthsinthe county jail,”
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and of that six-month period, “45 days must be served day-for-day.” Thetrial court added that the
sentence “above the 45 days, though, will be computed as the sheriff computesit.” The defendant
would be on supervised probation after serving six months.

Wemust remand for the purpose of thetrial court resolving the duplicity of judgment
forms. Before doing so, however, wemust address the issue of the forms containing no percentage
of service declaration.

The sentencing law provides that trial courts “shall fix a percentage of the
[misdemeanor] sentence which the defendant shall serve [before] the defendant shall be eligible for
considerationfor . . . rehabilitative programs[such aswork release or furlough].” Tenn. Code Ann.
§ 40-35-302(d) (1997). This specified percentage of thewhole sentence isto be served in “actual
confinement.” Id. However, “[i]f nopercentage is expressed inthe judgment, the percentage shall
be considered to be zero percent (0%).” Id.

The DUI statute, however, provides that the minimum incarcerdive sentence, asin
the case of the 45-day sentence for second offense DUI in the present case, shall be served “day for
day.” Tenn. Code Ann. 8 55-10-403(a)(1) (1998). Thus, assuming that the portion of the sentence
that a misdemeanant under the general sentencing law must serve in “actua confinement” before
becoming eligible for rehabilitative services equates to the “day for day” service contemplated by
the DUI statute, the sentencing law’s use of a percentage to express the actual confinement is
incongruous withthe DUI law’s use of an expression in terms of a number of hours or days.

Inthe present case, neither judgment formindi cates apercentage of thetotal sentence
to be served in actual confinement asrequired by Code section 40-35-302(d). In the past, we have
urged trial courts to assure that misdemeanor judgment forms are fully completed so that a zero
percentage is not inserted by default. See, e.g., Sate v. Russell, 10 SW.3d 270, 279 (Tenn. Crim.
App. 1999); Satev. DavidW. Frazee, No. 02C01-9809-CC-00291, slip op. at 6 (Tenn. Crim. App.,
Jackson, Oct. 25, 1999), perm. app. denied (Tenn. 2000); State v. Rickey Hailey, No. 02C01-9705-
CR-00198, dip. op. at 6 (Tenn. Crim. App., Jackson, May 14, 1998). Seegenerally Tenn. Code Ann.
8§ 40-35-302(d) (1997).

In the present case, however, the judgment form does express an “actua
confinement,” or “day for day,” period in terms of days. Moreover, the term of 45 days is the
minimum mandatory “day for day” incarceration for second offense DUI. Our supreme court has
determined that, although “DUI offenders must . . . be sentenced in accordance with the [Criminal
Sentencing Reform] Act, thelagislature has specificallyexcluded DUI offendersfromthe provisions
of the Act when the application of the Actwould serveto either dter, amend, or decrease the speafic
penaltiesprovided for DUI offenders.” Statev. Palmer, 902 S.W.2d 391, 394 (Tenn. 1995). Clearly,
imposing Code section 40-35-302(d)’ s default provision for zero percentage of service would not
only decrease but would eliminate in this case the operation of the DUI provision for a second-
offense minimum, mandatory “day for day” sentence. Because Palmer forbids this result, we hold
that the trial court’s express provision in the judgment that the defendant shall serve 45 days “day
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for day” is sufficient to express the actual confinement portion of the sentence, even though this
portion is not expressed in terms of a percentage.

For the foregoing reasons, we affirm the trial court’ s judgment on the merits but not
asto itsform. We remand this cause to the trial court for entry of a conforming judgment.

JAMES CURWOOD WITT, JR., JUDGE



